If you are an employer with fewer than
20 employees, you can now take on new
employees for a trial period of up to 90 days.
During that period you can assess an

employee’s suitability for permanent
employment. If you decide that the
employment relationship isn’'t working out, you
can terminate it without facing the prospect of
a personal grievance for unjustified dismissal.
General probationary arrangements remain
available for all employers, regardless of the
number of employees. The new legislation
has also resulted in changes to KiwiSaver-
related employment issues.

The Employment Relations Amendment Act
2008 is now law. From 1 March 2009,
employers who have fewer than 20 employees
will be able to employ new employees on a
trial period of up to 90 days (a shorter trial
period can be agreed).
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The trial period must be agreed to by the
employer and employee in good faith, and in
writing, as part of the employment agreement.
The employer and employee must bargain in a
fair way about a proposed trial period.

An employer and employee may agree to a
trial period only if the employee has not been
previously employed by the employer. For
example, if an employee was employed for a
time during 2008, and then applies for a
position with that same employer in 2009, a
trial period cannot be included in the
agreement.

If an employee agrees to a trial period, his or
her statutory entittements to holidays and
leave are not affected.

An employee who is given notice of dismissal
before the end of the trial period cannot raise a
personal grievance on the grounds of
unjustified dismissal. However, the employee
may raise a personal grievance on other
grounds, such as discrimination or
harassment, or an unjustified action by the
employer that disadvantaged the employee.
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Notice of dismissal must be given within the
trial period, even if the actual dismissal does
not become effective until after the trial period
ends.

The employer and employee may use the
Mediation  Services provided by the
Department of Labour free of charge should
any employment relationship problem arise
during the trial period; and an employee
dismissed within the trial period may apply for
mediation.

The obligation of good faith that applies to all
employment relationships also applies to trial
periods.

Employers who already employ staff on a
probationary basis, and who adopt a good faith
process during the probationary period, will
experience little difference between dealing
with probationary period employees, and trial
period employees. It is always good practice
to be clear with employees about what you
expect of them, give them a chance to have
their say, and allow a fair opportunity for
improvement if necessary.

However, the difference between a ‘general’
probationary arrangement under the existing
legislation, and a trial period under the new
legislation, is that an employee subject to the
new trial period law will not be able to raise a
personal grievance if their dismissal occurs
within the probationary period.

The new legislation has also resulted in
changes to aspects of KiwiSaver-related
employment issues.

If you require any advice as to how the new
legislation will affect your business, please
contact our Employment Team.

If you would like
more information,
please contact
Carolyn Heaton,
Associate,
Wellington Office,
(04) 472-0020.

All the information in this newsletter is to the best
of the author’s knowledge true and accurate. No
liability is assumed by the authors, or publishers,
for any losses suffered by any person relying
directly or indirectly upon this newsletter. The
information in this newsletter does not constitute
legal advice. If you require advice on a specific
matter, please get in touch with us.






